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Jim Goettsch Good morning, everyone or good afternoon depending on where 
you are, I suppose. This is Jim Goettsch. I’m a Partner in Husch 
Blackwell’s Energy and Natural Resources Group. I’m here with my 
partner, Jason Reschly. And we are about to kick off the second 
installment of our new Webinar series: Trimming Costs for 
Renewable Energy Projects. Today we are excited to discuss with 
you renewable power projects, acquisition and financing 
transactions. Specifically, structuring and deal process issues with 
respect to those, with a focus on ways to save time and money 
during the process. 

Before we begin I’d like to cover a few housekeeping items, 
however. At the bottom of your audience console there are 
multiple application icons for your use during the program today. 
I’ll take a minute to highlight a few of the key icons for you. First, if 
you have any questions during the webcast, you can submit those 
via the question box. This should be in the lower left hand side of 
your screen. We’ll try to answer all questions during the webcast 
today. But if a complete answer – more complete answer is needed 
or if we run out of time – we’d be happy to answer those later by e-
mail. Second, there is an icon to assist with your viewing 
preferences. In particular, you can expand the slide area by 
clicking on the maximize icon on the top right of the slide area or 
by dragging the bottom right corner of the slide area. Third, if you 
have any technical difficulty, please click on the help icon. It has a 
question mark and provides information regarding common 
technical issues. Fourth, a copy of today’s slide deck and 
additional materials are available in the “Resource List” icon that 
looks like a folder at the bottom of your screen. With respect to 
continuing legal education credit, this program has been approved 
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for CLE credit in California, Illinois, Iowa, Missouri, Nebraska, 
Tennessee, Texas, and pending in Wisconsin. To record your 
hours in Illinois, Nebraska, Tennessee, or Texas, click on the CLE 
Widget at the bottom of your screen and complete the questions 
that will come up. You’ll need your bar numbers to do that and 
please make sure to do it before the web cast concludes. Finally, a 
recording of the webcast will be available tomorrow for watching 
and sharing. Once available, a link to the recording will be emailed 
to you along with a certificate of attendance. That should wrap up 
the housekeeping items. So I’ll go ahead and get kicked off. Like I 
said, joining me today is my partner, Jason Reschly. He’s 
practiced in the tax law area for more than two decades and 
closing in on three I believe. 

Jason Reschly No more than three. 

Jim Goettsch No more than three.  Handling general corporate tax planning 
related to reorganization, purchases, divestitures, sales of 
business assets, and tax considerations with respect to financing. 
And probably of most interest to folks on the phone today, Jason 
has been handling tax aspects of power generation transactions 
for the bulk of his career from his leverage leasing days through 
and including today tax equity transactions both in the PTC.  
Those are two types of PTC and ITC credits.  So, with that intro, I’ll 
go ahead and start us into the presentation.  Like I said, we’ll be 
talking today primarily about structuring transactions and 
transaction processes in the context of acquisition and financing 
transactions with an emphasis on steps to help reduce legal and 
other transaction costs.  This is frankly a topic on which we could 
spend the better part of an entire day.  But to keep it reasonably 
concise, we’ll focus on three areas that are shown on the slide 
project acquisitions, general financial consideration and tax 
credits and related due diligence expectations.  Within each of 
those areas, highlight aspects in our experience offer significant 
potential to help rein in costs and reduce delay.  Jumping straight 
into acquisitions.  Well, let me back up one step.  As a general 
matter acquisition or financing can take place at any stage of 
renewable project’s life.  But we will focus on today development 
and construction stages in light of the level of activity at that 
stage.  Currently, the more challenging issues presented and the 
fact that ITC financing is essentially available only in that context.  
And we will often times I believe present much of the discussion 
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from the standpoint of a party that is acquiring a project prior to 
construction and then taking it from that point through financing 
construction and COD.  Regardless of that perspective however, 
much of the discussion and eventually all of the discussion will be 
relevant to earlier stage developers to help them understand and 
be able to plan and prepare for certain value and transactional lists 
concerns of potential project acquirers.  And, relevant to tax equity 
investors and other financing parties at least understand why it 
may be important for sponsors to address certain issues at earlier 
stages of discussions then often implicate today.  So, jumping into 
acquisitions.  As I suspect, most folks on the phone are aware 
there’s a fairly hot acquisition market currently, particularly for 
development stage wind projects.  A lot of that is driven by the 
2017 stepdown of the production tax credit, from 100% to 80%, 
given that drove many strategic owners to safe harbor wind driven 
to the end of 2016.  And that’s certainly not the first time that has 
happened.  One of the unique features of this time around is that 
there is a notion that the life of the PTC is eventually coming to an 
end.  And, the IRS took the step to extend the continuity Safe 
Harbor to a four year period.  That’s longer than it has been in the 
past, meaning if you have safe harbored turbines or otherwise safe 
harbor project in 2016, you have four years from the end of 2016 in 
which to complete a project and place it in service in order to be 
deemed to satisfy the IRS’s continuity requirement which Jason 
will touch upon more in his part of the presentation.  But with that 
longer runway, I think it encourage owners to be fairly aggressive 
in the amount of their turbine purchases at the end of 2016.  The 
way that five percent safe harbor is structured, that has a multiplier 
effect.  If you assume that turbine prices are only half of the 
facility’s cost, safe harboring tin turbines essentially allows you to 
build a PTC qualified 100 megawatt project.  So, with as the 
background to where the market stands currently, I’ll jump into – 
like I said, in these various areas we could highlight any number of 
issues and talk all day about them.  But among the issues with 
respect to acquisitions that we think have the most potential to 
save cost and reduce delay with added attention, our two general 
categories, due diligence and strategies and then transaction 
structure – and we’ll hit upon a couple of items in each area.  With 
respect to due diligence issues and strategies, the first issue that 
we’d like to highlight or the first suggestion that we’d like to 
highlight is to place initial focus on validating key financial model 
assumptions in any due diligence process.  Frankly, in a deal run 
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by a seller as an auction, the financial model is really taken as a 
necessity in light of process timing, and the fact that perspective 
buyers are less likely to be willing to vote considerable time and 
effort to detailed due diligence in the face of a wide open 
competitive field.  In a bilaterally negotiated context there’s more 
of a tendency to jump into full diligence with both feet.  We’ve 
counseled clients to resist that, and it requires some planning 
ahead so that the timing works out.  But we do so because it focus 
on the key financial model assumption can play the same role in a 
bilateral negotiation as it does in an auction.  Namely allowing for 
efficient assessment of key value drivers before incurring the cost, 
the expense and the time that more detailed diligence requires.  
We’ve outlined on this slide some of the key value drivers that I 
suspect folks are plenty familiar with.  Most of these are in seller’s 
control, largely in seller’s control.  So, part of this is a guide for 
seller’s as to what to insure is ready and available for prospective 
buyers.  But buyer can also influence the process by making sure 
that the seller understands the key information that the buyer will 
need to validate financial assumption.  And the buyer can also 
assist the process by following a disciplined stage diligence 
process.  So, it’s tempting once a dayroom is made available to 
throw all available resources at it.  But if timing permits and if 
planning allows for timing to permit, it’s more efficient than 
effective to hit upon key issues early on in the process.  The last 
bullet here is really a buyer issue.  I just note that it’s different from 
the others.  A buyer would be well served by having tax equity 
investors essentially waiting in the wings for a relationship with 
tax equity investors so that a buyer can reach out to perspective 
tax equity investors and get their – judge their level of interest and 
potential pricing on a particular project before moving forward.  
The next issue I wanted to hit upon is the commencement of 
construction issue.  Knowing if and when construction is 
commenced on a project is critical in connection with any 
renewable project acquisition.  This is two-fold.  First, a 
commencement of construction prior to the statutory deadline has 
been essential to determining if a project qualifies for tax credits 
back to 2013, I believe, is when the placed in service test became a 
commencement of construction test.  It’s now also critical for 
determining what level the project is eligible for tax credits given 
the stepdown and the stepdown dates which Jason will go over.  
But an issue that is sometime lost in the discussion is that the 
commencement of construction date is also critical to satisfying 
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the continuity of safe harbor.  And without getting too much into 
Jason’s portion of the presentation – in addition to commencing 
construction prior to a certain date, activities then must be 
continuous from the date construction is commenced until the 
date the project is placed in service.  Now which activities those 
are depend on – there’s some distinction – but depending on the 
safe harbor that the project is relied upon whether its physical 
work or the five percent spend test.  But, Jason will explain further.  
But for this point, at this stage, the important point is that has to 
be continuous but that the IRS has created a continuity safe 
harbor.  The most recent formulation of which is to deem those 
activities to have been continuous if the project is placed in 
service within – and this is the important point – four years from 
the end of the calendar year in which construction commenced.  It 
is not four years from the applicable PTC or ITC deadline.  So, for 
instance, if a project – if an original developer commence 
construction on a project in 2013 that project will satisfy the 
continuity safe harbor only if it is placed in service prior to the end 
of 2017 and not 2020.  So it’s important to keep that in mind.  By 
keeping in mind, it’s critical to – well satisfying the continuity safe 
harbor is not essential to be eligible for tax credits at least 
theoretically.  The problem is with a four year window proving that 
project in fact that the construction activities or efforts to further 
the project were in fact continuous is going to be rather difficult to 
show if the project is in fact placed in service after a four year 
period.  So, in terms of – we’ve been hitting this essentially in three 
different areas.  First, in real terms.  Unfortunately, it is difficult to 
prove a negative.  Its relatively critical that you show that 
construction did not commence before a certain period or has not 
commenced at all.  The problem with that is, like I said, it’s very 
difficult to document a negative.  So buyer should seek 
representation and warranties regarding the specific 
commencement of construction year or the absence of 
commencement construction from the seller.  Sellers on the other 
hand are not always the original developers.  So we have been 
counseling sellers to anticipate this need of buyers in part because 
they’re going to be asked for reps to this effect from their financing 
parties.  So seller should anticipate this need, and if necessary, go 
back to the original developer and obtain whatever type of 
certification can be obtained.  If a project did in fact commence 
construction prior to say 2016, all is not lost.  While there’s no 
definitive guidance on the issue from the IRS, the market appears 
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receptive to the notion that a determination of construction 
commencement for a project can be avoided by excluding from 
that project those portions or assets on which safe harbor work 
was previously performed.  For instance, if in order to safe harbor 
a project prior to the end of 2013, a developer built some roads and 
dug or poured three foundations.  If those assets are excluded 
from the project that is actually built under the manner in which 
the IRS has characterized a project for PTC qualification, that 
should be okay.  There are some more finite questions involved 
there, but it really starts to depend on facts and circumstances of a 
particular project.  The next issue I wanted to hit upon was giving 
advanced attention to financing party sensitivities.  And, I’m going 
to focus here on PPA terms in particular, given the central role that 
a PTA or hedge plays in the context of a renewable project and in 
determining the value of that project.  The good news is that the 
interest of a seller, a buyer, a construction lender, and a tax equity 
provider are typically fully aligned on the terms and conditions of 
the PPA.  The frustrating aspect however is that folks who for a 
living have developed, owned and operated renewable projects or 
other power generation are accustomed perhaps to less formality 
in some of these processes than financing parties are willing to 
permit.  So, with some advanced attention to PPA terms and 
conditions, ideally when the PPA is negotiated, secondarily at the 
point of acquisition, and hopefully prior to the time to which 
financing is underway, some of these issues can be addressed.  
And, just to hit upon – like I said – interests are aligned among the 
various parties.  Anywhere there’s a PPA term or provision that is 
less than ideal, it’s open to second guessing by future 
participants, future potential owners or interest holders in the form 
of financing or text equities investors.  But areas that seem to 
attract significant attention.  And the reasons for that are 
assignment and change of control provision.  For lenders in 
particular, most PPAs will upfront or expressly permit a collateral 
assignment to a financing party and PPA counterparties will 
typically agree to sign a consent related to that.  They’re doing that 
in part to try and restrain what the lenders can ask for in 
connection with that.  But, they at least will go that far typically.  
Unfortunately, a consent to collateral assignment is not sufficient 
for many lenders.  It’s certainly not sufficient in order to enable a 
lender to actually exercise their remedies.  While they can become 
a secured party in order to foreclose upon and take or transfer the 
assets to a subsequent owner, they also need exceptions to 



© 2016 Husch Blackwell LLP. All Rights Reserved. Page 7 of 19 KCP-8238425-1 

SPEAKER  

restrictions on transfers of assets and to change of control, which 
financing parties are going to be less – I’m sorry – PPA 
counterparties are less likely to easily give up.  Lenders also often 
will request exemption from liability for a foreclosure liability.  And 
while they often times get that in service contracts, like a BOP 
contract, for instance, where the counterparty is interested in 
preserving the balance of its work, they’re less likely to get that 
under a PPA given the increased leverage of the PPA counterparty.  
And as a result, we’ve seen lenders less interested in insisting 
upon that, although it is still a very common act.  For tax equity 
providers, given the tax equity hold and indirect interest and not a 
collateral interest, they do not need and typically do not get a 
collateral assignment of the PPA.  But the issue for them comes up 
in insuring that they do not trigger a change of control under the 
PPA that would require the counterparty’s consent.  That can get a 
little bit confusing in the context of a typical change of control 
provision given outside of the tax equity context.  Change of 
control provisions talk about voting and equity ownership or rights 
to economics.  As folks likely know, in a tax equity context those 
are divided in ways that are atypical.  So, at any given time, the tax 
equity provider may in fact may be getting the majority of the 
economics.  And while tax equity interests are typically not 
construed as “common voting interests”, they do have with them a 
whole list of consent rights that is much broader than those that a 
typical minority investor would be entitled to.  And a final issue, in 
a number of tax equity deals the investors would like to reserve the 
right to replace the sponsor as the manager of the LLC as based 
on certain circumstances which itself can be deemed to trigger a 
change of control depending on the language of the PPA.  We have 
found that the most often accepted approach or solution to this – 
and I say most often, I don’t mean universally – but the most often 
acceptable approach is to identify or is to define a qualified 
transferee by objective criteria touching on both experience and 
creditworthiness.  Other areas of the PPA that attract more 
attention from financing parties than is often given by a developer 
or strategic owner are COD deadlines.  You need to keep in mind 
that many PPAs are negotiated at a point in time where there 
seems to be plenty of runway to get from the signing of the PPA to 
COD.  And then it’s not uncommon for that runway to shrink as 
permitting or approvals take longer than expected.  We advise 
folks to proactively address that with the PPA counterparty, even 
though the remaining time may seem sufficient, there are always 
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risks of delay.  PPA counterparties – our experience has been 
they’re more likely to address that upfront before they’re back into 
a resource planning limitation.  Likely, two years in advance COD 
will have more flexibility than they will have one year in advance of 
COD.  Other areas, there are other ways that that is addressed is 
the right to extend the COD deadline, typically subject to payment 
of liquidated delayed damages.  And that is generally acceptable – 
tax equity typically doesn’t care as long as they have confirmation 
by the time they fund outgoing damages have been paid.  That 
approach is typically acceptable to Lenders, though may result in 
the sponsor having to post additional security to insure that funds 
are available to lenders to pay the liquidated damages once they 
are heavily invested in the project.  Another point I wanted to 
mention is your exclusions, particularly those who had respect to 
equipment and equipment suppliers had been getting more and 
more attention – particularly with respect to serial defects and 
other supplier delays.  While those are traditional carveouts to 
force majeure provisions given the project owner’s ability to select 
suppliers and manage that process, I think there is somewhat of a 
general recognition, though not universally accepted that the 
number of suppliers is not unlimited and delays are certainly not 
unheard of.  So, focusing on those is important areas in the PPA.  
On COD conditions, financing parties will be sensitive to any 
components of the COD conditions that could be construed as 
subjective.  Even a condition that the satisfaction of which is 
subject to the reasonable satisfaction of the counterparty.  While 
those are typically acceptable to project owners, projecting 
financing parties may do some more handling over those.  And 
then the manner in which satisfaction of conditions and COD is 
held for documented, the project owner can get comfortable with 
phone calls and knowing the counterparties, the project financing 
parties don’t have that luxury.  So typically like to see hard 
documentation to evidence each of the conditions.  Moving into 
the structuring.  Those are what we characterize as diligence 
issues.  They’re certainly are not all diligence but they’re on kind of 
front end of the project.  They don’t need to wait until diligence, 
but they’re issues that need to be raised during diligence if they 
haven’t been covered off well in advance of that.  Want to move 
into talking about transaction structuring given – by transaction 
structuring, I’m talking about the acquisition.  But really, my focus 
here is on structuring and acquisition to help facilitate financing 
down the road are at least not complicated.  And so, on this slide, 
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you’ll see at least a simple version of what we would recommend 
to a client where the seller sells the project company to the buyer.  
The buyer then contributes that down to holding company.  By 
doing so, that allows in the upper left hand corner of that diagram, 
it allows obligations related to the acquisition to stay between 
buyer and seller and not fall within the financing structure.  And it 
also allows the construction lender to lend into an entity in which 
the tax equity investor will not be directly invested.  Not we have 
found that to be the cleanest in terms of acceptability to financing 
party.  Obviously, if there’s going to be back leverage financing, 
you typically would want yet another layer in here perhaps 
between the buyer and wholesale to serve as the borrower there.  
So, that’s why I said this is somewhat simplified.  But it hit the key 
components that we’re focusing on as part of this discussion.  As 
a general matter, financing parties want as clean a project 
company as possible which aligns with the buyer’s interest in that.  
And by clean I mean one that has not conducted activities outside 
of the development ownership and construction of the project.  To 
the extent that you are looking at a deal where that is not the case 
where the project company has maybe divided a project into 
multiple phases or where a project company has looked at a 
number of different projects and just simply did not divide them 
down into separate legal entities.  It may be necessary or certainly 
advisable to transfer assets to a new project company.  Of course, 
you have to be cognizant of the delays that can cause transferring 
permits and getting consents for that.  For example, can be a fairly 
time consuming project.  The second item there – like I said – we 
recommend an acquisition obligations remain solely those of 
buyer and not of the project company to keep those obligations 
and concerns away from the financing structure.  We typically 
recommend inclusion in acquisition agreements.  Well, we 
typically recommend that acquisition agreements not only be 
structured that way, but that there be an expressed 
acknowledgment from the seller in the necessary purchase 
agreement as well.  And then that last bullet point was just going 
over again what we showed in the first – in this diagram where the 
project company is transferred to the buyer but then is transferred 
down or contributed by the buyer to Holdco so as to create the 
multi-tiered financing structure. 

A transaction feature that’s relatively unique to development stage 
renewable power acquisition is the deferred purchase price.  And it 
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is fairly critical to structure that in a manner to avoid impairing 
lender collateral in doing tax equity funding. 

In development stage acquisitions, as many folks likely know, it’s 
common for a portion of the purchase price or DV, developer fee, 
however it’s termed, to be deferred until certain miles after closing 
– until certain milestones are achieved where the portion of that is 
typically not due until the commercial operations date. 

There are a number of complexities that arise out of the deferred 
payment – deferred purchase price structure but – I mean the goal 
of it is to allocate risks between the original developer and the 
purchaser and to align their interests all the way to COD but like I 
said, there are a number of complexities that arise in connection 
with that.  A number of them related to financing but those 
typically can be avoided.  But let me go over – on the deferred 
purchase price it is – the seller is relinquishing control of the 
project at closing without having received its full payments and 
without having – while at the same time relinquishing control to 
achieve the milestones necessary for those payments.  So the 
sellers typically either insist upon milestone deadlines with 
payment due by those dates regardless of whether the milestone is 
achieved or with a right to repurchase the project at that time if the 
buyer has failed to achieve a milestone by that applicable date and 
the seller may also request a security interest in the project to 
secure those obligations.  The problem with that of course is that if 
a construction loan is going to be drawn down, the lender is 
relying upon that project as collateral.  So a security interest or a 
buy-back right that survives financial closing of any construction 
loan is inherently problematic.  It can be – it is theoretically 
possible to leave it in place and subordinate it to a lender’s interest 
but given the complications that that has for a tax equity funding, 
lenders are less and less willing to accept that type of structure as 
well. 

As we noted above, buyer should get an express acknowledgment 
from seller that the project company, as opposed to the buyer has 
no obligation to the seller including for deferred purchase price 
and a special note on development fees that are adjustable, 
whether that’s based on construction costs or model based 
adjustments or what not to the extent that those adjustments take 
place at COD.  They should be as objectively determinable as 
possible and you certainly should you include a rapid dispute 
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resolution mechanism because notwithstanding the various 
safeguards noted above, tax equity investors may very well likely 
be hesitant to fund in the face of a purchase price dispute with the 
seller. 

I will touch upon some general cost considerations with respect to 
renewable power financing transactions before turning it over to 
Jason to talk about some tax credit and PTC issues.  The first of 
these that I’ll go over are I guess – frankly there not rocket science 
and can kind of be viewed as low hanging fruit.  The difficulty 
though comes in understanding and acknowledging the amount of 
work that goes into a financing transaction on the due diligence 
side.  I believe that almost every sponsor out there understands 
these issues as potential cost saving measures but when it comes 
down to it, devoting the resources to it and insuring that there’s a 
robust follow through necessary to save transaction dollars 
becomes more difficult.   

So I’ll hit upon a couple of these items.  On a data site, the sponsor 
should compile as robust a data site as possible and meet as a – 
we typically recommend that folks meet as a team before opening 
that up to financing parties to go over it and challenge each other 
as to whether or not it’s complete or whether additional items 
should be added.  Really the expense incurred as a result of 
incomplete data site should not be underestimated.  Each missing 
piece of information results in multiple lawyers for the lenders and 
for tax equity searching for the information, formulating follow up 
requests, discussing information with their client, tracking the 
missing information on various lists and phone calls and all of that 
takes time and results in costs before there’s even any substantive 
attention given to that information.  So that’s an important point. 

On known issues financing parties like known issues to be raised 
early on and frankly sponsors should do the same.  Proactively 
addressing the issue and packaging it up with a well informed 
statement of the issue and relevant data will avoid having multiple 
other parties in law firms go through the expense to the sponsor of 
identifying, assessing the issue and trying to figure out ways to 
resolve it which in likelihood is just duplicating the sponsor’s 
work. 

A diligence response team – it’s important to identify a diligence 
response team with – from all applicable areas of diligence 
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including those familiar with the project, the PPA, its permitting its 
corporate structure, all of those area and insuring very importantly 
that those folks have available time to respond promptly to due 
diligence questions and follow up requests.  Again the longer a 
diligence request remains outstanding, the more cost it will 
generate.  It gets raised on phone calls, it gets tracked in lists, 
people start trying to figure out how to work around it in case it 
isn’t addressed and it just exacerbates cost issues. 

A couple of maybe simpler items, common local counsel.  We have 
found that while debt finance and tax equity parties will not use the 
same deal counsel as a general matter given the conflicts that 
inherently exist, they are typically willing to use a single firm as 
their local state counsel on permitting real estate and regulatory 
issues given that their interest on those are aligned. 

Fee caps and estimates, we advise clients to request fee caps or at 
a minimum fee estimates.  Any caps that are provided are typically 
highly qualified including based on – you know this assumes that 
this deal goes on for no longer than x number of weeks but having 
a soft cap or a written estimate will help keep attention focused on 
the issues.  And then confirming other consultants with all of the 
financing parties will help avoid duplication of expert analysis. 

I want to touch just briefly upon the bridge loan dilemma.  There 
are a number of lenders that have approached construction 
lending on renewable projects as more of a bridge loan to a 
particular tax equity deal than as a traditional asset based 
construction loan.  That places significant stress on certain tax 
equity deal terms as well as on the collateral – the consent to 
collateral assignment that they will request from the tax equity 
investors for collateral assignment of the ECCA.  It’s frankly an 
inherent problem and there is no ideal solution to it.  What we 
found can help mitigate that risk is – the chief driver is in the 
selection of lenders and tax equity investors.  Make sure that you 
are paring lenders and tax equity that have a – preferably having a 
history of working together and specifically quiz them on where 
they stand on these particular issues.  If they have a good working 
relationship on these issues already, it’s more likely they’re able to 
deal with it upfront and avoid delays and excessive costs on the 
back end.  If you’re sequencing the transactions, the tax equity LOI 
typically comes first but we would encourage clients to include 
lender sensitive issues in the LOI so that they know what they’re 
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getting into when they bid on the transaction.  And then finally it’s 
kind of a last ditch effort – we encourage clients to include escape 
clauses in any exclusive mandate letter or LOI that gives a client 
the right to terminate discussions and negotiations with one 
financing group or another without penalty in the event that they 
are unable to reach agreement with each other on the ECCA 
consent and material issues under the tax equity terms by a 
specified date. 

With that I will turn it over to Jason, obviously 20 minutes is not a 
great deal of time to detail the – go into excessive detail on tax 
issues but he will hit upon some tax credit background and then 
ways in which those impact these transactions and how to prepare 
for that. 

Jason Reschly Just as an opening, if you’re about to do a tax equity transaction, 
for tax purposes you ought to view it just like you’re about ready to 
go and have an (inaudible) because that’s essentially what’s going 
to be going on because due diligence attacks equity, wants to 
know that everything works so you essentially need to provide 
them all the information necessary to show that you’ve complied 
with all the rules.  In addition tax equity generally wants an opinion 
of their counsel that it works.  So you have to provide that 
information to their counsel so that they can in fact give an 
opinion.  And so the essence of what you ought to be doing in 
approaching this, in fact you ought to do this as you approach this 
day one, is that you ought to approach it on a basis that I have to 
proof up to the IRS – not technically the IRS but indirectly the IRS, 
all of these tax benefits and so that’s what I ought to do and I 
ought to try and make the job for tax equity as easiest as possible 
and for their counsel as easiest as possible because that’ll save 
time, that’ll save money and it’ll save the pain.  So if you take that 
basic approach, that’s what you’re going to get.  So that’s true 
whether this is a PTC deal or whether this is an ITC deal.  In all 
cases you’ve got the same basic stuff that you’ve got prove.  So 
those are the things to keep in mind and keeping that in mind, 
that’s sort of the way to focus in on this. 

The first slide we kind of went through of what the tax benefits are.  
The ITC is basically a 30 percent ITC, invest over 5 years.  If there’s 
a disposition or if the partner’s interest gets reduced within that 
five year period of time, it’s ineligible.  Got to make sure that the 
property is not used by a tax exempt person, government or 
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foreign person.  Those are the key elements to try and make sure 
that you comply with the rules.  The PTC rules are a little bit 
different in the way they operate and therefore you have slightly 
different approaches.  In the context of the production tax credits, 
it’s an amount per kilowatt hour of electricity produced, it goes on 
for 10 years.  As a result you’ve got a slightly different structure.  

Both of these benefits have got phase outs and they get phased 
out over a period of time.  The ITC phase outs are years, they get 
phased out and basically go down to a 10 percent credit; they’re 
currently a 30 percent credit but over this period of time, it gets 
reduced down to that 10 percent credit. 

The PTC phase out has essentially already started, that’s why Jim 
mentioned earlier that there was a lot of activity on people getting 
those credits put together – or doing the safe harboring.  The key 
measure is whether you’ve had beginning of construction and Jim 
mentioned that the IRS has given a bunch of guidances to what 
beginning instruction means.  You can do it either in two ways, 
physical work of a significant nature or you can do it through a five 
percent safe harbor where you spend 5 percent of the total cost of 
the qualified facility.  In either of these cases when you’re looking 
at satisfying these [inaudible], what you need to do is essentially 
focus in upon how you in fact back those up.  The other things that 
Jim mentioned was that you have the IRS, even though the statute 
doesn’t specifically provide for it, a necessity to have continuous 
construction and they’ve gone through a variety of ways of doing 
continuous construction but in an essence under the notices that 
the IRS has been out, they essentially say if you in fact get the 
project put in place within four years of – or within the four years 
following the year in which you first satisfy the beginning 
construction tax, you will be deemed to be in continuous 
construction.  The real concern the IRS had was essentially that 
somebody would do something and put it on the deep freeze until 
they finally get around to doing it which could be 5/10 years later 
so they’ve come to their conclusion through their notices as to 
what they in fact are going to do.  

When you’re talking about tax due diligence and physical work in 
the significant nature, you need to essentially look at how am I 
going to prove this up and if I in fact prove this up, how am I going 
to get ready to make tax equity happen.  When you look at the 
physical work, most tax equity really doesn’t want to rely upon that 
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as much as they like the dollar amounts, because the dollar 
amounts are easier to prove.  But you can do physical work in the 
significant nature.  The notices don’t specifically define what 
constitutes significant.  They give a little bit of guidance.  It’s got to 
be with respect to the production assets so it doesn’t include 
things like electrical transmission lines, design, planning, 
financing, that doesn’t count.  You actually have to do actual 
physical work.  Dig a foundation for a turbine.  You can do a 
variety of things but it actually has to be there.  If you’re going to 
prove it, you’re going to want to have evidence of all this stuff and 
so you know you’re going to need to have contracts.  You’re going 
to need to have pictures with dates on them; cell phones do have a 
purpose and you’re going to want to have that evidence.  You may 
want affidavits.  You need invoices.  You need progress reports to 
try and give external confirmation of what in fact has been done. 

If you’re actually dealing with the 5 percent safe harbor, you have 
similar issues.  They’re a little bit easier to prove up to a certain 
extent because that really is based in large part on spending.  Have 
I spent the dollar amounts but they aren’t always the easiest to do.  
I mean for example you can satisfy the 5 percent safe harbor by 
using – by expenditures made by a third party.  Well if you’re doing 
it with expenditures made by the third party, what you have to do 
is you’re actually going to have to prove it up from him.  So you 
may actually need his participation in fact to get that proven up.  
You may need his cooperation to get that proven up.  You may 
need to have affidavits from the people.  You may need to have 
cost spending amounts which to be honest those people may be a 
little bit touchy about giving you some of that information because 
that gives some inside information to what it costs them to do 
things.  So you need to – if you’re going to rely upon the safe 
harbor in that context, you may need their cooperation.  You may 
want to put that in the agreements that they will in fact cooperate 
with you so that you can get that done.  When you’re applying the 
5 percent safe harbor, you’re applying it to property that’s integral 
to the production and electricity.  Therefore there’s a bunch of the 
costs that are counted and so you have to look at that and you 
have to split up those costs.  It’s not just saying you know it’s a 
200 million dollar project and it’s five percent of 200 million 
because the facility maybe something significantly less than that 
because it’s really aimed at those costs that are tied to the facility 
– the production aspect. 
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Jim Goettsch Jason some of the issues you mention come up frequently in the 
context of a custom built transformer, is that correct?  Just given 
that it’s designed to satisfy both tax but has the whole third party 
cost issue. 

Jason Reschly Exactly, a transformer is something very common where you have 
that and a lot of times you’re – they’re in partial construction 
because they’re not specifically designed – I mean they are 
specifically designed for a project. 

Jim Goettsch Right.  So they’re used to satisfy the physical work tax. 

Jason Reschly As well as the 5 percent. 

Jim Goettsch Five percent.   

Jason Reschly And you can rely upon the manufacturer having spent money on 
those, you can include that in the five percent spent. 

Jim Goettsch Sure. 

Jason Reschly Those are the things that you have to prove up and you have to be 
ready to prove up and you need some cooperation at times in 
doing it.  You also have to worry about do those numbers add up 
and you know in doing all of that computation, some of the costs 
are going to be overhead costs that are going to get spread over 
all assets.  Some of the costs only get spread or allocated to 
facility costs.  So those are the types of things that you in fact 
have to deal with.   

In satisfying the tax, sometimes you actually have to take 
advantage of satisfying the economic performance tax because 
essentially in satisfying the 5 percent safe harbor, it’s when you 
incur those costs and so in incurring those costs, if you make the 
right election for tax purposes, it’s easier to do.  Jim mentioned 
that tax equity generally likes to have a pristine entity to deal with 
so they don’t have those risks.  You have similar issues in proving 
up whether elections are made and proving up whether the – 
whether you’re trying to make a change of an election versus an 
election.  If you have it as brand new entity, it’s easy to make an 
initial election; you’re not changing election.  It makes it a lot 
easier in dealing with.  There may be a timing issue because you 
may not have a return yet to file until sometime later.  The two 
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main ways and probably the predominant economic performance 
test that people use is the three and a half month rule which says if 
you spend the money and you expect to accept delivery of the 
property within three and a half months, it’s deemed to be incurred 
when you pay the money and there is a separate election you need 
to file as part of your tax return to get that satisfied.  The recurring 
item exception could also be used; it’s a little bit less likely that 
people want to rely upon that and do that so, you’re less likely to 
see that. 

In whatever you’re doing, you need to provide the information in 
logical fashion.  In fact some clients actually put together basically 
a memo that delineates all of the satisfaction of these tasks, 
including exhibits showing copies of contracts and assignments of 
contracts and elections or other things and basically lay out how 
everything is satisfied, in addition to showing what the anticipated 
costs are and how the 5 percent safe harbor in fact will be met. 

Jim Goettsch And Jason that’s a process that can take some time. 

Jason Reschly Yeah. 

Jim Goettsch Conceivably weeks to pull all that together and so it’s an item that 
really should be started and tracked throughout the process. 

Jason Reschly Well not only that but it also makes it – I mean part of the problem 
is actually trying to split what is a facility cost versus what is not a 
facility cost because only the facility costs are counted in 
satisfying the 5 percent safe harbor. 

Jim Goettsch Right. 

Jason Reschly So you have to get into those issues and to be honest that to a 
certain extent comes into play when you actually talk about – when 
you’re buying a facility from somebody else.  So if a sponsor is 
going to buy from a developer and there’s a premium price, part of 
the question is what in fact is it being paid for because depending 
upon in fact it’s being paid for, it could impact on satisfaction of 
the safe harbor because you know if for example it’s for the value 
of the leasehold interests, it wouldn’t be included in the facility 
costs if it was included as part of the design – of the placement of 
the turbines and things like that, you might argue that it’s part of 
the facility costs because it’s part of the cost of – in fact building 
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the actual assets themselves.  So you have some open issues 
about how in fact that gets split and so you need to pay attention 
to that; that potentially impacts and how you satisfy it.  That’s why 
it’s also worthwhile to have a little bit of lead time because you 
may make a decision about how you want to do on allocation, in 
part when you do that.   

The other thing that’s kind of interesting when you’re actually 
looking at doing allocations, if you buy a business, the tax law 
actually requires both parties to file a form that reflects the 
allocation of the purchase price.  If something is not a trader 
business, there is no requirement and a lot of times if you’re 
buying it from – if a sponsor is buying it from a developer, there 
really hasn’t been a business that really is started because they 
haven’t been in active conduct to earn money.  So you might not 
actually have a purchase price allocation that requires and you 
may not need to do one. 

This kind of summarizes the different ways that you normally get 
into this.  The other thing that you ought to be thinking about is 
how some of these items may impact on different things of 
satisfaction, ITC, the credits based upon the adjusted bases of the 
qualified energy property.  So the more allocated to the facility, the 
more credit – the more tax benefits that are available.  The more 
value it has to a tax equity player.  The PTCs are not dependent 
upon the cost factor, they’re dependent upon megawatt hours sold 
and so it’s a totally different environment.  You might want to move 
allocations one way or the other although you ought to be logically 
consistent internally among it but those are sort of the things that 
you’d be focusing in upon. 

I’ve also seen more people look at retrofitting.  There’s some 
additional guidance that they’ve given in that regard.   

We’re running up to the end of our time and so if there’s some 
questions, feel free. 

Jim Goettsch This Jim again.  Questions have not come in during the process of 
the presentation but again we would be more than happy to 
answer questions at any time so feel free to go ahead and submit 
them and to the extent that we do receive questions, we will follow 
up by email or we’re happy to give you a call as well.  So with that 
thanks for joining us for our program today.  We hope that the 
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information was provided and helpful for you and for your 
organization.  Again it was a fairly broad topic and we hit upon the 
issues that we thought were likely to be – have the most bang for 
the buck in a typical deal but we’d also be happy to share other 
issues on specific questions certainly.   

If you have not done so already, please click on the survey icon at 
the bottom of your screen to complete our short survey.  Your 
feedback assists us in providing quality future programs and in 
doing so including in connection with this particular series.  As 
reminder the program has been approved for CLE credit in 
California, Illinois, Iowa, Missouri, Nebraska, Tennessee, Texas 
and pending in Wisconsin.  A recording of the webcast will be 
available tomorrow for watching and sharing and once available a 
link to the recording will be emailed to you along with a certificate 
of attendance.  Please be sure to join us for our next webinar 
within this series which will focus on fight assembly and will be on 
Wednesday, May 17th.  That concludes our webinar for today.  
Thank you much for participating and have a great day. 

 


